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24341.. ‘Cashew nuts. . (F.D. C. No. 40742. 8. No. 79-857 M.)

*QUANTITY: 234 cases, each containing 2 25-1b. tins, at St Paul, an
‘SHIPPED: 5-31-57, from New York, N. Y

-Liperep: 9-18-57, ‘Dist. Minn.

«CHARGE : 4:02 (a) (3)—contained insects while held for sale.

_Disposition: 10-8-57. Consent—claimed by Fisher Nut Co St. Paul an
-Segregated ; 2,000 1bs. destroyed. :

24342. Peanut butter. (F.D. C No. 40729." 8. Nos. 58—190/1M)

“QUANTITY: 7 cases, 12 2-1b. jars each, and 9 cases, 12 9407, jars each at
' P1ttsburg, Kans.

::SHIPPED. 6—27——57 and 8—~5—57 from Oklahoma Clty, Okla by Balley Mfg.
Co., Inc: -

-LABEL IN PART: (J ar) “Bailey’s Old ng Cole Brand Peanut Butter.”

“LIBELED ; 9—16—57 D1st Kans. -

v”CHARGE 402 (a) (3)—conta1ned rodent excreta pellet fragments, rodent
hairs, and insect fragments and 402 (a) (4)—prepared under 1nsan1tary
conditions.

DISPOSITION : 10-25-57. Default’—de'struetion

24343 Peanut butter (F‘ D. C. No. 40725 S. No. 67—942 M.)
QUANTITY 8 cases, 12 12-oz jars each, at Kansas Olty, Kans ‘
‘SHIPPED 7—1—57 from Kansds City, Mo by Holsum Products
LABEL INPART ¢ (Jar) “Shurﬁne * ok % Peanut Butter o
Liserep: 9-9-57, Dist. Kans. '

CHARGE: 402 (a) (3)—conta1ned msect fragments and 402 (a) (4)—prepared
’ under msamtary conditions. '

ZDIsrosrrION 10—18—57 Default—destructlon

SPICES FLAVORS AND SEASONING MATERIALS

24344, Cultured mushroom salt. (F. D. ¢.°'No. 38132, 8. Nos. 10—-067 M, 10—565
M) . o _
_INDIOTMENT RETURNED 9—28—55 W DISt Wash " agamst Gultured Mush—
~ room Industnes, Inc.; Seattle, Wash and Arthur Thomas Lelles, preS1dent of
“the corporatlon N o , :

SurereED:  1-31-55 and 2-10-55, from Washmgton to’ W1scons1n and Iowa
"LABEL IN PABT : (Ctn.) . “Cultured Mushroom Salt Made from Cultured ‘Dried

~ Mushrooms Seasoned with Salt Net Wt ,% Oz. Gultur_ed Mushroom Indus‘
tmes, Inc Seattle, U. S A” , % ;

CHARGE 402 (a) (3)—conta1ned msect larvae and msect fragments when
sh1pped -

Prea:” Not gu1lty

DISPosmON " On, 10—31—55 defendants ﬁled a, mot1on to d1sm1ss and a mot1on
for a bill of part1culars ‘both motions were-denied on 11—14—55 :
The case came on for trial before a Jury -on 2—23—56 The corporate de-
fendant moved for a Judgment of acqmttal at the close of the Government’s
case and at the close of all the evidence. The court reserved ruling, ‘pursuant
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' '833. "In a'trial to a jury both Cultured Mushroo
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to Rule 29 (b) of the Federal Rules of ‘Criminal ‘Procédure, pending’ the
verdict. . - e T

- On 2-28-56, the jury returned a verdict..of guilty as to both defendants.
The corporate defendant then moved to set aside the jury’s verdict as to such
defendant, and on 3-19-56, the court granted the motion. On the same day
‘the court denied defendant Leiles’ motion for a new trial and sentenced him to

* 18 months i jail and a fine of $2,000:

Defendant thereupon appealed, which appedl-was ‘dénied by the United
States Court of Appeals for the Nin@h Oircuit; with the_fq_lfl;(‘)win\g: ,gpiniqn on

BoxNg, dircuit Juc'ligev.A _
. Inc., were charged in a two count indictment with unlawfully causing to be
introdiuced, and délivered for introduction, into interstate commerce at Seattle,

Washington, for delivery to persons in Iowa (count 1) and Wisconsin (count

2) a number of cartons containing ‘cultured mushroom salt,’ said food being
adulterated within the meaning of 21 U. S. C. A. § 342 (a) (3), ‘in that'it con-
sisted in part of a filthy substance by reason .of the presence in said food of
insect larvae and insect fragments,’ all in violation of 21 U. 8. C. A. §§ 331 and

1 Industries, Ine., and Lelles

“were found guilty'on both counts® - - - HEGLLRT G R
“A motion by Cultured Mushroom Industries and Lelles for a new. frial was
denied, but the trial judge entered an order.for judgment of acquittal as

to Cultured Mushroom Industries. A motion to ‘dismiss the indictment and
to direct the jury to return a verdiet of not guilty was made during.the trial
- and before submission of the case to the jury, and was taken under advisement
by the trial judge ! Lelles:- was: sentenced to-18 monthsiimprisonment on each
count, to be served concurrently, and was fined $1000.on each count. From this
judgment Lelles brings thisappeal. ~ -~ 77770 e n ot
“We first consider:&dppellant’s “contention :that-the:léwer: court-erred in
submitting to the jury the case as to both the corporation and individual. It
is claimed that this was a misjoinder of parties défendent.? " 'During the trial,

. @videnee showed:.that: the shipments here: involved: were made by Washington

Mushroom Industries, Inc. (not a party to the proceeding),.and that payment
for the mushroom salt was also made to Washington Mushroom Industries,
Inc.® At the close of all the evidenee; bothideféndants moved fora 'directed
verdict of not guilty * and for a dismissal of the indictment. The trial judge
denied the maotion ‘as t¢-appellant, but reseryed rulingzas to'the.corporation de-

fendant® Following return by¥ the jury of a verdict of guilty as to both de-

-,-fendants, the:trial judge entered.an order. acquitting, the corporations. . ...

i.

“1The indictment also charged a previous conviction. Counsel for apbé‘flant and for
.. Government, stipulated . ‘“* *.¥ that on,August 7,-1950, Cultured Mushroom Industries,

© Ine., and Arthur "Thomas Lelles, deféendants herein, were convicted upon a‘plea of Guilty
.+ in--fthis-Courtilef : Vielatigi' of; the iFéderal :Food, Drug: and -Cosmetict:Actrin :Criminal

Cause No. 47976, and that said conviction had become final before the violations alleged
in Counts I and II of the Indictment herein were committed.” 21 7U: 8./'C, A/'§ 338
provides for more severe.penalties if the person has previously been convicted.

N fi f oo i te L e

- This-Court alvo affirmed’ s conviction of Lielles-for’ using -the mails to-defraud. * Telles

. .v.,United States, 1941, 9 Cir., 120 F. 24 447. .

T4
p

FCigpolished and motions for-judginent 0f acquittal shall be used in their pléce.” ' In“con-

‘A2 rederal Rules of ‘Criminal Procedure; Rule '8'1"('b){’;1")"11'69ide’s~ for'joinder of twé or‘more

-i;defendants.:..Rule 14 provides for relief ;frqm,.»preju@gcial Jdoinder. ... No. relief -was sought

“pefore or during the trial, nor in the motion for a new trial. ~It appeafs to have been
first raised in statements of points to be relied upoxr. on.appéal.::*We:believe .this
amounts to a waiver of objection. Rule 12 (b) (2) Cf. Smith v. United States, 1950,

LD Q1800 12d TUBLL

3 Testimony shows that appellant owns all the shares but two ‘“‘qualifying” shares im
Jboth Washington Mushroom Industries, Inc., and in Cultured Mushroom Industries, Inec.
The business address (sic) and place of doing business of each is the same,. Appellant
is president of each corporation. B
... .4 Federal Rules of-Criminal Procedure, Rule 29. (a); ‘‘Motions, for directed. verdict are

sidering appellant’s argaments,we diave treated-his: motion:for a.directed jverdict as if
it Evege a motion for judgment of acquittal. ~~ . . . . » e
5y b PederdRules of ‘Crimind] Proeeditre; Rile 29 (b)iregds, “If atmiotion forjudgment

.- . of acquittal, is made at the. close of all the evidence,.the court . may. reserve decision on

“the motion, submit the case to ‘the jury ‘and decide the motion éither before the jury

.-..rTeturns a verdict or:after it-return§’'a verdict of guilty oris 4discharged: without having

returned a verdict, * * *)”

“Appellant-i]elles and Cultured Mﬁéﬁhréo,r@mdﬁstries, |

o

kY

N
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L G TS appellant’s argument that * . * *¥:if the:corporation:of: which this
ipdividual is Presidenit did not make the- sh1pment -and the: Court so found
by dismissing the action, then its President is ndt ‘guilty.’: It:seenmis to be
_appellant’s position that he cannot personally be liable as he did not ship
‘the adulterated food in- intefstate commerce; that he can be'liable only as an
“officer of ‘the corporation that did -ship the ‘food, and since’ the corporatwn
- ‘¢harged if’'the indictment was granted its motion’ for acquittal, the appellant
“ia§ presidént, -cannot be guilty. Appellant: then argues the pértionsof the
indictment which refers to himself (Lelles) 1s merely descriptive of his official
-position with Cultured Mushroom Industries. " "We disagree with' this argument.
TieWe believe ithe 1mp0rt of -the statute, 21 U. 8:-C. A :§ 3881, and of the case
= of United ‘States v. Dotterweich, 1943,-820 U. 'S. 277, is that a person:who has
‘ ~respons1b111ty in ‘the business activities of a ‘corporation may be personally
gmlty ‘The statute,’ 2 ¥. 8. C.-A; §331 reads ‘The following ‘acts and the
“" causing - thereof are ‘hereby “prohibited: *: % . “(Emphasis supplied.)
" would seem’ from -réading this’statute: that if-a person ‘causes ‘the unlawful
mtroductlon of “adulteratéd’ food into interstate : commerce, such-person is
“rgnilty.® t In “United” States v, Dotterwéich; supra, at p 284 the Gourt stated

* % * To speak with technical accuracy, under §301 [of the Act 21
U080 00A-§ 881 e corporatlon may ¢omimit an offense and- all -persons
" iwho a1d and ‘abet-its ‘commission-are equally gullty Whether an-accused
“r shares responsrb111ty intheé - business process resulting: in' unlawful dis-
U tpibation depends oh the' evidénce produced ‘at the trial and its’‘submis-
_sion—assuming the evidence warrants it—to the jury under appropriate
'~'—'l'gu1dance The offerise is commitied, unless’ the eriterprise which they are
serving enjoys the immunity of a guaranty, vy -all” who do have such a
) responszble share in the furtherance of the transaction which the statute
S outlaws, namely, to put into the stream of mterstate eommerce‘“ dulterated
or m1s randed drugs Tk (Emphas1s supphed ) -

“We have carefully exammed the 1ndlctment and beheve that*:-‘-? “charges
o appellant persqnallyc to have caused unlawfully to be mtroduced and delivered

-t

6 hereinaft I 'ent ned xpres’ ent of sald corpo-ratmn
ve'-only. ??“W beli Ve 'whenit reads;-‘ A
3*’ that’ 1t charges _Le e personally (S an md1v1dua1’"

m. ‘a8 the oﬁicer ~_”f‘a wilty
‘ nmn m Umted States \d DotterW‘ 1ch '-supra

ration guilty, the Jury could 16t ﬁnd 118 gmlty "'Whether'
the jury’s verdict was the result of carelessness oricompromise or abelief

ﬁnd the corpo

TN

: '“421‘ . s C §333 (a) pr wdes “Any person ,Who onates ny
section: 881+ shall “be ‘guilty* of: a misdemeanor  * #0201, 80 AL§ 32T (e)sprovides,
. UTh§ term peé'?s’ci)n’ni 1cludes -individual,. partnersh&p, corporatlon, and. .gassoeiation.” 21

of the prowsmns of

- ", provides, “The followmg acts and the causing thereof are hereby pro-
;;hlblted (a) “TThe 1ntroduct10n or dehvery for introduction into - mterstate 1imerce of
Ny food drug, device, -or'éosmetic that is-adulterated or misbranded.””. 21 8. C. Al
§ 342 prov1des “A food shall be deemed to be: adulterated—(a) (3) if:it: consmts in whole
or m part of any filthy, putrid, or decomposed substance, or if it is otherwise unfit for

food

“The"Grand Jury charges: * * * fThat Cultured Mushroom Industries, Ine.| a*corpo~
xation. organized: dnd existing- under thelaws of the State of Washington-and trading and
;.do1n°‘ -business at Seattle,, State of Washmgton, and Arthur Thomas. TLelles, an- mdlvidual,

‘at the ‘time hereinafter mentmned pres1dent of said. corporatlon, did, Wlthm the Northern'

- Division ‘of-the Western. District of ‘Washington, - on or -about! February 10,1955, inviola-

tion of 'the:Federal Faod, Dragi: and .Cogmeti Act Aanlawfully cause to be mtro:dueed and

gellvered*fekr 1ntroduct10n into interstate commerce -at Seattle, State of Washin,gton, for
elivery
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that the responsible individual should suffer the penalty instead of merely
increasing, as it were, the cost of running the business of the corporation,
is immaterial *® E k| . f .

_ “We believe there was no prejudicial error in submitting the case to the
jury as against both corporation defendant and individual defendant.. The
evidence. sufficiently shows.that appellant Lelles was a responsible official.
(See footnote 3, supra.) Of. Golden Grain Macaroni Co., Inc. v. United States,
1958, 9 Cir., 209 F'. 24 166, 168. o - : -
“Appellant next argues that the motion to dismiss the-indictment -should
‘have been granted becduse of variance:between an allegation in the-indietment
_:and the proof. - On this peint he argues that ‘the indictment, count 1, charges
_appellant with causing a certain unlawful:interstate commerce shipment (to
Iowa) to be made * * * on or about February 10; 1955. . According to the rec-
ords of the appellant, this shipment was made on January 22,.1955, or 19 days
before the alleged date. As a general rule, a difference between the date
charged in the indictment and the date shown by the evidence at -trial.is not
fatal to the prosecution. In Ledbetter v.. United States, 1898, 170 U. 8. 606,
612, the Court stated: ' :

Neither is it necessary to prove that the offence was committed upon the

day alleged, unless a particular day be made material by the statute cre-
ating the offence, Ordinarily, proof of any day before the finding of the

indictment, and within the statute of limitations, will be sufficient.

_ “Ami'ftlli‘ié Court. stated in Berg v. United States, 1949, 176 ¥, 2d 122, 126,
«cert. den., 1949, 338 U. 8. 876: . - PR

Eyen if it be true that the date alleged for.the commission of.a.crime is not
a true one or even a possible one, this does:not invalidate the indictment.
The change of a date in an indictment is not a material allegation which
. .. must be proved as laid. - , ' . — - '

o “Appellant alleges error by the lower court in permitting appellée to recall
" -certain witnesses for rebuttal and to call a witness for the first time during
appellee’s case in rebuttal. = As part of hig defense appellant sought to prove

-that the mushroom salt in these shipments was made several years prior to the

. :shipments here involved and had been approved by food inspectors.in 1950, and
. . "that no mushroom salt. had been made since that time. . In its opening case,

.appellee had anticipated this defense and sought to show that mushroom salt

"had been made about the time of the shipments involved in this action. At

~ -this time, the trial judge asked, ‘Are you. seeking, or anticipating the Defend-

_,ant’s defense here? Following an affirmative reply by appellee’s counsel, the

‘trial judge stated, ‘It seems to me that that is rebuttal.’ Appellee thereafter
-ceased to-offer such evidence until after appellant. completed his.case. -

“Tt is appellant’s contention that the testimony offered by.appellee in rebut-

-tal was improper rebuttal evidence and that it should have been introduced

-during appellee’s case in chief. Questions of rebuttal testimony are generally

:subject to the sound discretion of the trial court. In Cormes v. United States,

1941, 119 F. 2d 127, 130, this Court stated :

_ Appellant contends that certain evidence which was offered in rebuttal,

. .and was admitted, should have been excluded as not being proper rebuttal.

-Assuming, without deciding, that it was not proper rebuttal,’ it was never-

" theless within the discretion of the Court to admit the evidence; and that

-discretion, in the absence of abuse, is not reviewable. Goldsby v. United
“‘States, 160 U. 8..70 [1895] * * *.. S BT

‘See. also Marron v. United. States, 1925, 9 Cir., 8 F. 2d 251, 257 ; :Samish v.
_ "United States, 1955, 9 Cir., 223 ¥. 2d 358, 265, cert. den., 1955, 350 U. 8. 848,
" rehearing den., 850 U. S, 897; Williams v. United States, 1945, 4 Cir., 151 F. 2d
_."736; Labiosa v. Government of Canal Zone, 1952, 5 Cir., 198 F. 2d 282; United
- States v. Hiss, 1950, 2 Cir., 185 F. 2d 822, cert. den., 1951, 340 U. 8. 948. “We

‘believe there was no abuse of discretion. S EUR

N

'
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“On rebuttal a witness for appellee testified that in his opinion, based on
samples analyzed in 1950 from mushroom salt identified as lots 102 and 103,
and an analysis of samples from the 1955 shlpments ‘here in issue, ‘the mush- ‘
room salt analyzed in 1955 could not be from thé same stock as the mushroom
salt analyzed in 1950 He expressed this opinion because.the two .samples
varied so in contents.? Appellant argues that admission of this testimony was.
error as it was opinion testimony relating to an ultimate fact properly to be
determined by the jury. We disagree. The, testimony of the witness did not
relate to the ultimate issue involved, which was whether the food introduced
in interstate commerce in 1955 was adulterated, but rélated to whether the
1955 sample came from the same stock as. the 1950 sample. We also disagree
for the reason that the witness was an expert with specialized gkill in chemistry.
He examined mushroom salt samples in 1950 and other samples in 1955. The-
competency and qualifications-of a witness offered as an expert, and the extent

to which his opinion may be requ1red are matters largely within the Judicial

~ discretion of ‘the tridl judge. Reuter v. Bastern Air Lines, Inc., 1955, 5 Cir.,

- 226 F. 24 443, 445; Hatch v. United States, 1929, 8 Cir., 34 F 2d 436 437, cert
“den., 1930, 281 U. 8. 731;. United States v. Kolodny, 1945 2 Cir,, 149 F 2d

- 210; Landfield et el. v. Umted States, 1925, 9 Cir., 9 F. 2d 315 316. 'While the
W1tness did state facts about the contents of the 1950 and 1955 samples, we do
not believe the trial céourt abused ‘its discretion in permitting the W1tness to-
express his opinion based on many years of scientific: analys1s of food. :

“Appellant also contends that the trial court erred in refusing to sustain

- appellant’s. challenge to the legal sufficiency of the evidence and. in refusing
to direct a verdict of not guilty. We have examined. the entire record on
appeal’ and are convinced that there was suﬁiment evidence to carry the case

to'the jury and that the’ ev1dence was substantral and supports the verdlct
U Judgment Affirmed.”? :

A pet1t1on for rehearmg Was ﬁled by the defendant in the court of appeals
on 3—-14—57 and denied by that court on 3—19—57 ' '

Defendant then ﬁled a petltlon for a writ of certmrarl, which pet1t1on was
denied by the United States Supreme OOurt on 5—27—57 '

24345, Mustard bran. - (F D C. No 40722 S No 58-—239M)

QUANTITY : -*15  100-1b. bags at: Oklahoma Clty, Okla.; idn possessmn of Ba11ey-
Mfg. Co:, Ine. ' ; . COEEL

SHIPPED ' 11—-20—56 from Houston, Tex

Liserep: 8-50-57, W. Dist. Okla.

CHARGE 402 (a) (3)—conta1ned rodent urine; and 402 (a) (4)—held under-
msamtary cond1t10ns

DisposITION : 10-3-57. Default;destruction

24346 Gmger root (F D C No 40652 8. No. 69—94OM )
.QUAHTITY 550 40-1b. bags at Ph11ade1ph1a, Pa o
SHIPPED: 10-11-56 and 10—15—-56 from Bound Brook N J.
Lieerep: 9-19-57, E. Dist. Pa.
CHARGE: 402 (a) (3)—contamed insects Wlnle held for sale,
DisposrTioN : 10-17-57. Default—destruction. = *

8 The 1950 and 1955 samples showed the following: =~ . :

1950 Samples 1955 Samples

(1) No appreciable filth (1) ubstant1al filth
(2) Appreclable amount of cornstarch (2) A few grains of starch—not enough.
to perm1t identification as corn--
. (3). Net weight per can—.90 oz. . (3): Nett:: “ieégzht per can—from 1.63 oz..
0 1.
-'(4) Headspace per ean——2% in. to 8% . ' (4) Headspace per can-—l% in, to 1%.

The apprecxable ﬁlth included whole larva and large beetle fragments, smaller fragments,.
and rat or mouse hairs. _



